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From ‘havens’ to ‘infernos’

Como sl Espafia v
Partugal na Tuvieran

| suficenie con la crisks

| econdmica, s gola que
colma of vaso Hong
nombre de relorma fiscal
El relo al que se enfrenian
lvs compafias con Sus
problamas de liquidez,
ralnanciarmaenio, aic
viena ahora exacerbado
por s modikcacioneg
fiscalos gua DenEn un
sleclo direclo &n Sus
balances. El frenazo an la
actividad econdmica y al
CONSUMa ha reperculido
en ks Gobiernos, que con
5 necasidad de contar

| con mayores ingrissos han
optado por presionar @ las
| emprasas incremenianda
log impLeshes.

Continuous reforms, increasingly
aggressive tax authorties, and a

; Governmient that keeps
changing the rules of
the game mean that
2013 looks set o
be another year
of tax controversy
and challenges for
clients and law firms

alike.
As if Spain and
PMartugal dida’t

by enoagh on thelr
plates with the crisis,
Ehary et mow comibenad with o wanee of new
tax refonms. L'nmpanch.-u Ilrl.‘.!]].'ﬂlﬂkﬂd Hr:,r
a lack of pukdity and financing ane now
‘l:"l.‘"I.'IE_ this vice-like grip of tax increases on
their balance sheets,

There has been a decrease in thee
amoial of taxes collectied by the Therian
Governmanis, die to the declime n
eOOnmic .a.n.'t['l.'it'_l." amd m'u.umpl:lnn e Bl
prasd fisw “crisns vears, And, with o dire peed
ol cash for thi State, ﬂ'u:':,- ange baoih gning_
Erbe tay overdrive”,

Thee resulting tas reforms, some expected
others unexpectied (almost overmight). has

a big challenge for clients and law
irms alike. Thie feeling among lawyers is
that thiir respective Governmaenits have
bevn changing fhe rules whike they ane siill
playing the game.

Buit i amongst all this tax doom and
gloorm, tha goeod mews ks that with all the
reforms and ensoingg issmes, 2012 was s
busy year for lax departmients, amd this
bokes st 10 conbinLie.

Spanish austerity

With a kigh fiscal deficit to medue, and a
bailout ko repay, thar Geovernment's austerity
meeastiies have cassed a d eamatic increass
i thae taix baurden on Spani;h ndividuals
amal companks,

2012 saw a mecord ammound of new Lax
rassires tniroduced, and swhile 2003
shivuled bee fess of a rollercoaster ride, gy
b veers, dhisy feel that it will sell be o vear
Fillexd with Lax controversy,

A painful inerease in VAT rales frorm
gt peecend fo ben percent (redwoed rate)

and I8 peroent o 21 t (msovrmmal radi) im
bess than ihroe years and a hike in Persanal
Incormee Tas have sent cibrens fo Ehir strects
i protest. Personal Income Tax, genesally at
nmaximem of 43 nt, = niw 5l!|-|:|¢'n:l.-nl
i Codalonda and 53 percent in Moadrid, “The
Ceovernmant should concentrate on having
Fone o payers,” says Silvia Paternakn
Gilobal Hiead of Tax at Freshfelbds, “rathier
than trying bo squeese more oul of the ones
it alrwady hae®. They have even added a
new Las of 20 percent om lobery winnings,
samething that has never been done befoee

“An L:ﬁ'l:ﬁ“.‘ tax policy leas been
sacrificed for lax mlmﬂm.‘ Wichor
Hierman, Tax Partmer at OS5 Albifana &
Suwire de Lezo. Some of the measuncs ane
cleardy intended to incnease tan collection,
cluding, among others, restrictions for the
application of l'nﬂ.:d-upmri.ﬂiﬂu‘l,n rise in tha
rabes for Corporats Income Tax paymenis-
an-acoount, and an increass in w Iﬂ-nhuld-ing
tax Fales, explabns Luls Rodriguez-Ramos,
Tax Partner at Ramon v Cagal A o,
as well as lemits for the depreciation of the
pomdwill and new taxes lpp]iﬂ'l:l'l-l:ln thae

uction of cheairicity,

Thae high fiseal dishicit has also had a
llﬁuiﬁunl inmpm.-t o L o of reoeni
andi-deferral maasunes, such as the lkmils
on deductibility of somie financial expenses,
exphaing Sonia Velascs, Tax Partner sl
Cuatrecasas, Gongalves Percira in Spakn,
ansd ather lemparacy measanes (for 2002
and 3013}, such as the limils on using tay
bmses and introducing high prepayinent
obligations for corporations that mest
specific sae criferia.

Mot all the meassires an oollecting ones,
however. There is one important regulation
that provides for the updating of the value
af tangible assets and real estate included
b coam pany balanoe shocts. This msasane
allows for the corfection of the monetary
depreciation of the assets and fo pul them
at current values (the maximom being e
emarket ome), says Carlos Liper, Tamﬂm
at BOCr A m},rhmmml Trnbutarios.
Mevertheless, this costs com panbes five

b of thae st Increase of asscts valuse.

Alsa, in 202, the Government
anmasrnoed new measunes |I|IT‘|'IrIﬁ at hulpins
enirepreneurs and star-up companies, some
of which an expocted o be approved this
sear. This draft law contains administrative
clazses that provide for masunes e defer
tanes during the first vears of business until
thi com pany s consolidated.
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REITs

O of the most sigmificant developments,
hoswirver, has been thee new thix treatment of Ehe
Spanish roal estode investemaent tres (REMs) - the
soecilled SOCTM s “The movw BEITs m-grml: i the
gosd miws for this year,” savs Edwardo Gracia,
Mlamaging Partmer and Hesd of Tax af Ashorst

b Spain, “and thene are polential opporunibies
thiere For law firmis and clienis alike M
forwand.”

The applicable Corporate Income Tax rabe is
niow pero percenl for neal estabe bease and sabe
incomie (subsect in certain cond iens] swhile
the clividends distributed by the SOCIME ane
taxable at the kevel of the sharcholders. “The fopmer
approach, apphcabh: until fhe end of 2012, was that the
SOCIMI would pay 19 percent Corporale Income Tax and
its shursholders (escept Spanish conporate sharcholders)
s ld basteally b tax exempt,” says [avier Ferndndes
Chpenea, Tax Partmer ol Péree-Llorca. This a proved
unsucoessiul as, sirce thelr cocation back in 2009, there s
not a single ane in . The Gevernmenl ex that
irhieminating the s andd transfermng the s bunden to ik
shaneholders will ase futune oreabion of SOCTM

The REITs regime s minw, however, anid therefone s£iil
ontesied, notes Jordi Diermimigewicr, Head of Tax ot Latham
& Waikins in Spain, "I.Ihn-rﬁ;ls stoart applying it we
il pher e arbhee v s Froom the s authorstes” apgeroach
wihethar B miew tax Framicwnork J.I.‘i.‘mFIliﬂH‘:l. =3 pu.rpd;u-r.'

The ehallenges ahead
What worries bawyoers most, howier, B what s alwead.
The Spanish Covernmeni promises that ils intention i to
ke the coantey aklractive to both domaestie and foreign
imecsiment, and is promising that the ourrend B incneases
are only bemporary as its neal intenlions are bo lower

tanes onoe T crisis i= over. Hiowreer, the Government’s
statements donot inshl confidenas in e basinesses, says
Ramim Parcerisa, Head of Tax at Pintd Rulz & Del Valle
because it has repestedly breached its pramises.

Follpwing a European tremd, says Borja Escrind de
Romant, W& A and Tax Partnor al Deloitie Abogados,
femporary o measunes intended (o peduce Sade fiscal
deficits might become permuanent in the near fulune. And
while the meforms ane still ongolng, their clients sl have
this same needs.

Bt i aemongst all this, 2002 was a good year for Spanish
exbernal b departments. Much work stemmed from the
i armmesty enacted by the Government, which ended in
Mlovembaer X amd Ehie imcrease in fax ||1-|P|.'cﬂ-|:|rui tir bristh
companhes and high-net-worlh individiaks amsd ensuing
litigation. And this is st o comtinin: mto 2015

A although the tax amneshy has aloeady finashed,
thizre aee some new J01T meporting provisions for
individuals or compandes o ning assets outside Spain,

W bk i s Broe theat it is 8 miere mnpl:innﬂ: wirk, SYE Juan
Allberto L Tan Partneer ol Roca funyent, it has
o high heved of complexity and banks and clients will likely

i (Lo iy DI

“ Thes mimad REIS regamss bs thie good
rvws Tor this year, and thaore are
pienlial opporunilles tharm for law
ferma and chents sk going Torward. 'Y

Ediiarils Gracia
hadric Managmo Partier
ana Head of Tax. Ashirs

reuine their servioes. “In fact, we have already detecied
s a necessaty.”

The big challenge for lsyyees will be bow 1o help thelr
clients navigate such an unstable lkegal environment. =W
ara unable, as advisers, o give them any safiety oF securily
as o thisir bax -ﬂli‘iﬁ.ll."imw i thae anﬁ-hﬂ'm.‘ says Hermdn at
CMS Albifanas, And what any client wands al the mosment
'u-l'l.d:-ili'l.]'. -ci:II].' whien it comes fo their long-term tax
obligations and investments,

Poruguese ballout
Thae sttoation is mo better in l"nr'luri:l To -mmplr with thi
dedicit requiremenis set forth by e Trodka, says Rogdro
M. Fernandes Feenvira, Founding Partver of tax boutique
o Fernanades Ferreira & Aszociados, the 2013

Portuguese State Budget has been deseribed as containing &
“hrutal”™ increase in faoes,

A big part of Morhugal’s budgelary adpestasent under e

bailout has depended on there being an increase in revenue,
and this tr e has bed b0 8 masaive rise b the s burden
b iy #o Fuldi] Ehis,

i
'H:w.- Covernment failed bo contain public expenses
in XM 2 and impropeely evaluated VAT revenue, which
inatead of o bwo-digit growth was negative, and then, for
2013, chiose a tremendous tay increase (Enormous’, was the
word used by the Ministry], says Jodo Espanha, 4 Founding
Fartner of Espanha & Associados, which relses mosily on
thar inereass of Personal Incomae Tax. Tax on savings anooame
and on capital gains was abo incaeased, ol lo mention all
st ol ial indirect tases and an increass onoimmovable
progerty lay due bo the evabisation of meal estale imposed by
the Trodka,

S0 erediiors suggested hat pediactions of pablic
wpq.mdhl.u'l.' shumild coma t-.las-umliill}r frewm cukd inEEuhli-r
exporses and only manginally by noreasing thaes” says
Tiapa Calado Guerneirn, Hiead of Tax ot Caladio Guoermsnm,
Umbortumately the Covernmentd chose the opposiie
.appm.'lﬂ:,. and pult-nnrrmuhinmm st meotadbdis o
Personal Ineamme Tax and Coarparate Incomae To.

The marst significant change in selation (o Persomal
Envoommie Tax is that lower camers will now be caught in a
higghier Lax bracket. In addition, individual taxpayers will
b saibgest b an Extraordinary Surlax of 1.5 percent, says
Tuage Marreiros Moneira, Tax Partner at Vieiea de Almeida
e Assorciadios, and Ehose falling in the higher

daniney | Feloumty 2013 + (BERAN LANYER = 27
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| up o five

Rogénp M. Femandas Femawra
Fourding Paitnes

Hogano Famandes F=an

brackets willl also e subject to s Solidarity Surcharge of
vl “'I'h-l:i'rnp.'lnm milcddle class et imooamie
8 i bo reduice dormestic consumption kevels, with

an h'np.'l-rl on darrb}'ndu.}l buzing=x and, in pau'l:lruhr. small

| and medium entenprises.”

Al the same time, adds Caiado Goerreim, the
Cavermmienl imdends to s rake o bax lo
IDPumml.Curnmll. u.l]l.ﬁ- it = ot iof this least
coitpetilive in the I:{I amnpfchumjw Corporate Incame

| Tax reform has bevn annotmoed, fo be approved in 2013

This will, amdang oflwers, l:impli['_k ithe ancillary
wohligntions for compandes and taxpayess and review thie

| intermabional aspects of the system i ordoer (o enoourags

| b imtraduced ko

and caphure fo investment, Sgnificant changus wall
b thie Portuguese participation exemplion

regim, okl tasabion treaties and owen transfer pricing

| rubies, explains Samuel Almsda, Tax Parner ab Miranda
| Cornia Amendoeina & Associados. Accosd ing, to the

Ministry of Finande, he main drivers ol the reform will [
publically announced is Oclober 2013,

Iy bk, thae Cridvermiment is inhm-d'mﬁ o mnake
Porfagal internalicnally visible, ina positive way, savs
Eba Rodri Head of Tax at Es & Associados, by
establishing the bowest corporate moomae bax rake sithin the

| ELL

In ordier b0 dio this, the Govemnment has formed a
special cosmmisson 0 prepae a wade revision of the
Corporate Incoma Tax, says Tiago Soares Cardoso, Tax
Parines at Sérvulo & Asseciados, and one of the measures
in dismssion & the creation of & reduced tax rate for major

| Invesimenis.

But thet only way bo conduct such a reform successiully

| withoal the loss ol incame, hivweser, 5 fo enlarge the

1, says Miguel

number of corpoarabe Laspayers in Posi
]-E:d of Tax st Abreu Advogados.,

Teixeira e Abrea, Co-

| “That can be dome either by fostering growth and fomeign

investmient or by obfering fereign investiors a special regime
for income lowing throoagh Partugal, buk not direded at g
Far that, it masd book af the Dubch, Swiss or Lusembourg

pegimies bor guldanoe,”
Tha Ihamwm!rwillbepn‘tﬂ:dhlurlhh

| year io b implemendied in 3014,

| Tan' in other EL

This Covsrrmaent has also been authorsed 1o creabe a
e VAT regime npplicable to small businesses with a
hemoyer of up b ERO N0, According to fhe new -I'L"E'iml.';
VAT will oaly e dise by companies upon reaspl of the
amsinents ybeced, wap XiNs :F:ihpu Fomda, Tax Partner at
Lirra Mendadez - Proenga e Carvalbo, and VAT will onky
'bt'dfdil:;cﬁ-lu by the: acapuiner when the respective invoioes
ang pa

Mz, fulhwlnghﬂm approvil of the sc-called "Tobin

b=, B Ceovermment has also been
authorized b submit a proposal for a new finangial
tranapetions Lax involving securities, which may vary
betwoen 00 peroent and (K3 peroent per bransaction. And

2B sarvaary | Fabrusey 2003 « BIERTAN LAWYER «

140 coimly with the dedficit requiremariis
zef forih by ihe Troikn, tha 2013 Poriuguess
SMnle H-.:-::ur':l nas Daan gescribad a8
comaming & rutal incresse in |aees ”

aira & Associadon

Feal Estabe Trarster Tooe (ITTh il e
ﬂﬁnﬁuiﬂw«d a5 of 2016,

All ol these changes reflect Portugal’s
nisd b maximise gax reveno: for 3003
aned take a stricter approach fo the under-
reporting of laxabls income, explaing
Herurispune | ira Mumess, Head of Tax at
Albuguerque & Associados. “But the soival
beviels of taxation ane unbearable in the long
run and the internal confidence vdicators
imi the COnamy Tugh-h.'r mindimarm levels.”

Unfortunntely, say lowyers, the
E::im:m fior a better 2003 in relation folax are not

Incentivising Spain
in and I"'nrl'ugul amz both in bitter niscd of investoment
bath femign and domostee, While Lasl year's fiar that Spain
wiould exst the Euro has diminished !.uw:!,m BB it B
still & Factor that B paiiting off investors as i could mean
around a -I-[:Ipq.'n;\ml devaluatkon on their Investmeni.
Hawesner, a kiey furm off 15 thse lack of a stabilised tax
ermvironment in both countrices, as investorns have no
certainly when ik comes o pricing sssets and cannol
realistically invest without knowing thelr
return. Whilie the barriers o invesiment ane
shwl 'h-:'lrlg mrl-ul-.*d-.. sy lawyess, a lot
I:IE- o fromm the tax side to help
1|'h||
W l'u'le Spain has lad many Loy
incentives over the ywars, for one
reason or another he majority have
bewen abolishod = the Beckham Law for
examphe. The abolishment or partial
elimimation of such x inoentives is
mainky dise bo budpetary roasons, says
Urrengoichaa at Boca j1.|n:,'c'r||!- Fhar mared
Tor collecting mone maney through tives
mﬂheﬁngi:uduudmlm essicn as lawyvers
belisve that any new tas meassoes will not be almed st
enhancing investment, rather collection. Thi: incoma of
ihie lax authoribes is redecing cach year with the crisis,
and that's even taking inbo consideration all the now tax
imeasaires infrodisced, says Pablo Serrano die Haro, Hiead
of Tax at Clifford Chanee in Spain. “We somechow need ta
helgr thiemm i making a regulaton that will maks Spansh
eronamy attractive for intermational imvestors”
in does hiswever comlimee bo have a very faivourable
ing regima, says Velasoo at Coatrecasas, Gongalves
Pereira, which in recent years has resulted in mublimational
HrREps npﬂllns'. mew headiuarters in Spain, enabling
them 1o expand their presence in Ennope, Latin Asmerica
and MNarth Afrbca. Exsoutives moving to Spain also enjoy
a bax rabeof 24,73 on Fheir income abtamed mothe
coundey, amd no axation on any Income considered o have
bewn be vamed abroad.
A Spain's new REITs regimee, as well as trying
o0 reactivate the real estade market, alss lim?]ﬁl’.‘l s
requirermenbs aesbied todo business. “I s an example
ol wwiheere Bhae Ban authoridies have listened (o the market,
understooad whit it necds and respended, oned 18 will be
very positive,” adds Serrano de Haro ol Cliftord Chanee,
“Earme nlermational investons have already dedided to
vt En ﬁp.'lin mistead of ather couniries due fo our BEEIT
i
Liltimately, however, the Lack of o stablie and effective

vt eZem [ T (e



Tax ReporT

begzal Framework is whad is traly putting investors off,
including local ones, “¥We need a tax low :l.nd:.}lsl::'m Ihat
Evoeniivises Spanish companies 1o st in Spakn” says
Fafemnain al Freshiiselds, and mot 'F.lsl abroad.

Portugal’s pull
Dhespite its austersty measunes, Portugal continues oo have
a number of fax Incentives aimed al attracting forelgn
mvestmentl The Governmeent s currently negotioting
a tox ingentive schama with the EL Coemmission teat is
desigzned o endonrage and promote ivestment, both
forekn and domestic, Details ane still unkouowen, bt
that peneral idea is a substantial reduction of Corporate
Incemae Tax rates applicalde o resident companies ciiber
producing or exporting tradablis goods, ar developang ansas
consideesd of high-added value,
LUnder thie 2003 Budigeat, the Government was authorsed
b i the Investment Sapport Tae Legal Framowork in
orcher by amdang other things, create a lax mcentivee o the
reinvostmmeni anmﬁb anid copital increases the procecds of
which are invested in eligible astets, sayE Al né [Has, Tax
Partneer al Macedo Vitorne & Associados, consisking of a
tax relicf up io o peroeni af the imvesiment.

Mluich has been debated aboul fax incentives,
including the mi:gotiation with the European
Commissbon lor a spesclal 10 percent Corporate

Erscoumv Tax raka .1p|:||iﬂ1'|ﬂa' iy certain new

investments, savs Diogo Bemardo Monteinn,
Tax Partreer at F Castelo Branco & Associedos.
“However, this possible tay incenltive has been
posspmied indefinitely, undil the culoomie of the
works of the commisdion nepansible

fior peview ing, Corparatis Incomie Tax is

kEmown,”

»

“ We nead a tmx Law

and Syhiam
thad incemdivisBs Spaenish
Spain,
AN nol LS4 abreand ’,

=il Fatarmain,

companies [0 mvast in

Glabal Hagd of Tax,

Freanfields

contracl-based tax bencfits (lower tixes or exemptions)
bier prowductivismvistment and globalisation=srivned
investment profects (Lhe latber, for Portuguese companies),
st bo certain conditbons. And Ehere are tax benaofits
Applicable b companies imvesting in rescanch and
dirvilogemient, says Rombo ol Urls Mendndic - Peoenga de
LCarvalho, as well as an investmaent s regime .:lpp'li.t.ﬂ:l-ll.
b Envesiing, eoin panies acting in certakn sectors, sich as
.:Erinlllun.-, oresiry,; a;:,n'l:ruxim:n., TRy and ourism,
enining anul ﬁ.-;

There is also a Tax Relicf Beglme on Conkractual
Investmnents (BFCIT, ovadlable for invesiment progects by
fareign nrdiuﬂL&i;rrfﬂ'n jis e B Dl:ﬂ'lﬂnl.ﬂ:r]lzﬂ,i'lﬂl
whih & minlmum valee 1:[ E5m, 'Ig: progect muish e decmmied
ridevant (o the dieve ent of the: mational ecomomy and
el iaction in regional inegqualities, says Jodo Magalhies
Ramalhn, Head of Tax at PLM), Beading o Ehae criation
of jobs and helping boost bechnological innovation and
national scsenbfc nesearch.

At thee Spaecial 309 T Begime bo Suppor [nvestments
{REALZNE) has bevn entendiad and now applies to melevani
investments made sp until Deoember 31st, 2003 on Gxed
tamgible and indangible assets.

Portugriese leggislatbon also sets oul But while thene ane incentives out thene, the feling
- wsid in fnancial mrsactions betwesen ol &0 v bt
Client challenges s temreommemmte tam: oo
Iocatind in differe Limwyiers ame aiso soeing relevant
Things. howemir, Baen' QiEting any dsiar Theas firmd challangs b8 fol 10 losa initinthves in it EL and DECD what
for bursinesses. Currenty, Ty ans tndng ol than Bao function o m key driver io s considoned tax
b o with @ sxgnifican ncrease in tades,  efcencass in Bmes of base-broadening el Emsan
says Mberin Buano. Tnx Partner i S mesasunes, srys Fomando Castro S, tax shifng mn in the eye ol the storm,
Dy iy Sgaon, ] i) haclindndg Bonoimy PHHHTEHWHLM'IH Jurvkist Prista Rusr, Tax Parines ol
mmﬂm:ym:ﬁnw -tu'l'qﬂdn:ynd'ﬁ e and il thirg . mmﬂ.iﬂm
ax syEiEm W recEng
ini tax roguintions don't help, Bnd the bigoes! x-piconl busress docisions,  Slarbuchs case e UK & an cosmple,
chaflenge tor cherts is dealng with he e and the ard b efficensy manage tas ond rmunabonas wil hawe &1 doal wih the
size of thasr tas bil, &8 iy Strugghs with COMTTvEras nd rolationships with e U i (e et abaad, Tiver T icey with
i Mhories. s ok about whether | s Segal’, sovs
Wﬂﬂlhham”mm ¥ ireradorn, sra aleo faing Patemakh al Freshislds, bt whather 85
e wm Ihe past iy ::.li‘wdruhhﬂ- uu:‘-m s.:-u. by feping
s al CONMpilas fing
forw' yoars. And o chabengo ieayors ke,  de Admisda, Both in Portugal and Spain, inrgind by the press for not seemingly
aays Fedenoo Linanes, Managing Parres this sfems from the Govemmend's collection  standing up 1o their e responsbales. But
and Hend of Tax at Ernst & Young, is driwn, Fasning thad clienis B 1 5 eyt Bl g Spandsh
cliens o do cross-border business o more aggressive aititude from the tax don't pay income ., says Linanes o Emst
i s Frved L-effieianl wiry poscailn sl i [P Bt Bharen Thir B Your, “Thisy o — sl net in Soen ™
E'm:mm WTW h-h':ﬂ Wﬁmﬂm
an an -l i
infpmabionalisation simiegy, “One of the lrarpers Eupnct 1o Conlinu. 88 advisors have § difenen] profie, "Our
o] Gonioweried Raued s yoir wil “The long onm consequences of eoent.  moées fave moved maone towands pre-iligaton
ke fhe lpcation of corporaie ; rednTRs: e Fod i, S Gencla than puane tax " sy Falee Fusier,
Carfios Difgonr, Head of Tax ai Brosota at Asburst. “And we arg not socing any Hiomd of Toot mt Livia “which is
“both fenim B parspacie of e lagistaton ol s hit e gihorited - g problen bud @lso an & Bs
residenoo of the company obisining those  and the eopaymrs the opoorfunity 1o profgssiorals Wi jusl hans D adapt o s
benefite; and fiom e araker procadunes  negotain with sach other and come oo different soersin.”

b L eyl ool
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amang kwyers B that they ane very buresucratic and
complex (o apply, and (ha contiieous chatges bo tas
oBus are 1nmmpal;|'bi.' with the ufq.'iy andd :-l.1l:i|i|.'f thiat
tnvesiors meed,

Difficulties ahead

Buzimessies and Bax advisers now Face a hiﬁ di.]llrnge,
says Stella Raventds-Calvo, Tax Partner at Ecija, which
is simply knowing how to comiply sith the continwmes
chan

Fragmentation is a big Esos, and theee is no uniformity
iri Sprakin or across Europe, “We need Rscal unity and a
common approach,” says Fuster at L'ria Menéndez. “This
is ki tovenhance the efficiency of the s system as a
whaode.”

If theere wiis mone dinliguiz betwieen the Spanish fax
authorities, law frms and oo ates, for 1.'1.1rr'|p'|-|.-,1.|'|-rn
it conld b o winswin situation, The awtlsorkbes woneld
calbect more taxes and oo tes could benefit from
mere bl certainty, savs Javier Vinoesas Magned, Tax
Partmer af CGcomaez-Acebo & Pomba in Sp.lm,. and although
there i5 8 new trend towards 8 hdgher ineraction, Ihuhﬁ
atdll i lod of work to do.

Hiwever, the Spanish authorities have itk tools ta
F.||_;I1I the deficit other than B0 raise @ves S0 whils ﬂ'h,':,'
don't expect many changes, says bosé Ignacio Jiménes
Blanco, Mariner in rh:r;-;' anf b siruciured Bnance deals

“ Woetes fram almoal sl difforant
poonomic and pollical secions are MNsIrg

1o danand new 18k measuras, When

may Mieo contabuls o economec growth ,!
Goncalo Basios Lopes, Tax Fartner
Cuatrecasas, Goncalves Parmaira

at KPMG Abogados, if the public defict
chosesn’t improwe Hher i bs kely ihat e
Government willl make further reforma. In
wddigion, 5&1';'5 Ferndndez Cuenca at Pikrez-
Llowca, it is i'I-u-I:|.I that com FI:II1iL"! il have a
hard tme Anancing e anticipated new tay
rafies,

In Portugal, thet Bax Snererses doe seeh as
Iun.-i.nﬂ comtrebuted in a substantial Wy b
the curmenl feoession, says Jost Pedrose de
Mok Head of the Tax at OCA Mvng‘.l.d-nh A%
wiell s (o the tax eevenue shartloll From the
btﬂ'ﬂl‘tiﬂﬂ of MM 2 onwards.

And despite the severs messunes enadled, the recenl
budyget starts showing that the huge increass of taves
i nok ghving rise o the expected incréase of revene,
radsing serios concems as bo the effeciveness of thie jay
policy followed so far. Voices from almost all different
eonmomic and political sectors are fising 0 demand new
tak measures, says Gangalo Baslos Lopes, Tax Partner at
Cuatrecasas, Gongalves Percira in Lisbon, which may also
comdribube ba ecanamic growth.

Thi genaral feeling in Portugal, however, ks that
taxation levils in 2013 have been taken Bo thi limie af
social and vconomical iderance, adds Thago Mascarenhas,
Taw Associate at Carlos Aguiar, Ferreita De Lima &
Associados, " Portugal may now be referred boas a ‘ax
inferno’ as opposed boa “ax haven'.®

Liltimiabely, wir have to learn 2o live in a more unstabls
iramework, says Angel Calleja Crespo, M& A and Tax
Partner at Ciarriguies i Epain,nnd o ehionw try bo
understand and anticipale what the legislators intend
:Il'trnu;qh lhezir meforms and .:id.'l.lpl: Lo thae rhanw.:ﬂ i Ehe
markiel. Anad the advantage theoughoul all the reforms
is that dients incmasin mirvdd Ehesr tax 'I.:w:,mm.. adds
Javier Garcta-Pita, Tax ;aﬂm-r at LinkLaters.

203, thereiore maybe well b taxing', but ot least it
shows signs of being a busy year for lay depariments.

H H resirCiv Gorcla-Fam,  of lox mdjusiments, inx endorcement and
Tha auﬂ"nntles &1 Linilabors m Spdin. “Thes often lesds og  nrveue collaction Pave bacoeme, in
lack of piignment Batenen the e inglsinior  casns, B regulis-orianisd for thix
I Sipsain, FUOE B PPOSELITE £ Th L (g, Irying i incerrivise cerlain oclivity) ond  aulorilies.”
sysieem Io genonbn niry MpanUe, which s e puthoities agphing g s, A i Creaen Of b irspactions and
AUl bachuss markal T B Eapoction dedsion in Pofugal  aolechon  epecisd b
s e, mays oz Blanco o KPMG. s Do strengihdnod with mone than ways Basios Lopos of Cunirocasas,

T S aking B0 odnma posEon in
TPaleTy CHSA 10 Mkl Mondy Dol SOenlimes.

withaoast enough suppor of the ke lnwyers, thoy hove had a marked increnss of taers, tax

Tt Ui Fuabece hies, ety iftoisnititiond] i diimand o seshlanoe with ix sudity gulhodties duby blasoe the legilinats
‘o charge, irespective of tho oulicoms @nd tax Rtigation, rights of tRepaeTs.
of @ eventusl agirTsl Poftuguese tix sutharnitios have nevir However, ani of the biggest challenges
ASSREEMON, A5 gef cendil for £ And tspan & SOGrEEshAR BE They Bem now, canfinins i be B iR administmbon tha is
19 [FanSscorTS biscoeme - savys, Sof de Sousa Caatand, ofien insensive b the needs of e payers
complny, tha leéihood of hadeg Agsociale ol Candgon, with intensha iy ® petiteipl Bl cleciit BRGWD B0
v aboot @ spodific Bsue bs high and, auidlils and masshe assossments within ol their an bt comylanos, sy
in this comend, tHa suthoros iend o ool iy of dinec] and deect Ealion. O Wil Anssino Tormes, @ Pariner al
nol s @ judge buk o @ party, by applying  the olhar hand, due lo the implormentotion  Gadhardo Vilso, Tormes.
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Tax ReporT

To tax or not to tax

Intermational pressures adding weight to Spain's tax agenda mean complications for companias

When it comes (o tax planning, companies
bn Spain need bo look al developmenis
oulside of the country to understand the
direction that Government policy may ba
heading, says Rafael Fuster, Head of Tox
At Urin Mendndez,

“Eatinal povernments may oollect
tax pevenues, bul they no longer have a
MGG I:.r om seting the tax agnmd.:..'
says Fuster, "and they must think globally
whan ll."til'llﬁ tax rulis and t\nrnl:lm:inﬁ
fraucl. If busimess is ghobal, 20 must be tax,”
The downiturm bas seen countries mone
closely align their tax agendas, he eaplains,
and g0 more than ever companices need o
understand the bigger pletune

It has hmuﬁht_ﬂ'ﬁ.‘ﬂlt! pl;n,!li.nz,"n:m fax
collection, planning and svoidance, with
COrn AR 'rvmtivinﬁ conssderable negative
attention, n places ke the UK, for ulilsing
anfinely legitimate schemes that noncihcless
drarmalically reduoe their national Habality.

“Tay authorities in different countries
afe clearly bemng moe sirkhgeni in
applying the criteria they use to calculabe

what they believe iz owed and are coming
down much harder om those they perecive
%] hr.-t'ngagud in taw avoddance,” tays
Fuster. “But ihoy are also looking o prick
the consciousniss of companies = is the
tax being pabd "fade’ relative bo the prodis
bl‘iﬂF made?

Spabn las already soon a namber of
magr o rqﬂ'irm' Ch.:l.nﬁﬁ. Bt mnare
significant i the renegotioton of
imlermatsonal iax freabies, such as with the
U5, o encourage mofe inbound investmenl.

The Spanish Government, like many
athers, is looking to reduce the incenlives
to channel revenuaes out of the couniry
arvd offer greater certainty bo fnvestors on

kol Fuiler

L presidn nlemacions]
hiy alaclsdo & la agends
fiscad espafiala con
mas fesponsabilidadas

the ampanes that misd be paid within, mbtarkas para las
“On a national kevel, policy s changing, empresas. Rafash Fusier
bt b addition fo ralsing revenue, it s da Lra Mondndez afirma

basically intended to bring Spain into line
with devielopmenis elsewhene,™ says Fuster.
“Mérnoss Eu and ||3|r,twnpanlulm
niot [ikely to pay significantly moee oF less
tax overall - it i insdead oviore @ gueston af
where they pay it.”

que 8l considerar wn plan
fiscal, las omprisas deben
analirar gl mpacio del
marcado intemackonal an
&l desarrolo v refarmas
logaslativas dal pais

Testi ng the amnesty

The high-prafile tax amnesty for
individuals and companies based in

| Spalin to declane offshore assets has
received mipch critickson since Bt finished
i Movember 2012, says lavier Mosera,
Tax Partmer at Broseia

The amnesty — which brow
arenend half the intended €2
the Government state that an
declaring forekgn assels would faco
percent Lax for their bodal value,

1 individuals declared off shore
tagests through the n'rd:inar_y valuntary
disclmsure procedure of Aling
:nmp’ll.-mt'nlnry ftax returns, lhu!.' wiould
anly pay cagrital gatns on the inersst)
|_.:a|r|.|. and ot D assel iisell,” he says.
"So diclaring in the amnesty woul
i many cases mesull in h.winr, tis pay
E10H, whereas the traditional roule
could resull ina 18-21 pervend tax, bt
only on The nbenesfgains.”

The Government redralted the mles
s0 that, under cortain conditions, the
Ilrp;m'nl lax wak on inoome from thie

I in
Baw

ali

milrw L lawye SEen

L i

past five years. Morera believes that while
thet amnisty may have mot hit the target
A berins of tax mevevioes oollocted, 18 was
moe than achieved in terms of offshone
ausets digeboded (mare B EHLMN,
vierskis a €25, 000m fargel) Asa resull,
overall Government ax revenues will
Imprave,

Individuals who bave not declared
thkr agsets will mow face toughar

pences. The Government is making

P

the process much tighter and people must oy
declare all their foreign assets each year La amnmsdia fiscal del
{for the first time, before April J-U-Ih:mr Gobderno ha recibido

grandes criticas, dice
Janior Morera de Brosata,
Esio ha ocasionado

qua o Goblemo haga al
procass mids resirictivo

¥ gue 8 partir de ahars
ks contribuyantes deban
declarar bodos sws
banes an ol extranjor

0 Brfiasgarss & pagar
imporianies mullas,

risk the penalties.

“IF km ke future thie Tax Adsthority
discover undieclared fore FEn T L I:hl.r;l.r
can Lax themn as & non-jushified capital
aal.m., B at margjn.ll Lax rafies {mow
over 50 percent) and charge fines of 150
percent on fop,” says Moréra, “effectively
meaning an investor loses everything as
wall as facing a polential imprisonmient
penalty if the unpaid tax exceeds £120,000

mlwmsrmmmmai
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Wealth generation

Taxing the rich may be a contentious issue in the crisis, but the Spanish Government has
made ils intentions clear in targeting high-net worth individuals

| Lo prositn tributasia a

| los "Acos” &8 un bema
contancioss en Hempos

| da crisis, pare ol Gobsemo

| pspaiol kh expressio sUE

| iMenciones de dingirse 4
los individuos con entas

| s, dice [Sidro del Sar de

! Roca Junyent

In & bid to make the couniry move
aliractive for investment, the Spanish
Government got rid of its long-standing
woalth tax fm 2008,

“This Listed just three years as il was
reintegdueed kn 2001 as a supposedly
't:mpur.:r_!."' micasure, then renewed for
T and, more recently, 20013," says
Isid ro dirl Sax, Head of Boca ]'un:.nunl:':.
Madrid office.

The tax was infended 1o generabs
additional revenue following the
eoonomic crisis, Tt is .a'ppl'ird i
the assets of individuals in exeess
of E700.00 rather than income
{eansiderably higher than the €108 000
previous rabe), Assots include real
vafale, which does receive o discount,
wicthicles, inlellectual property rights,
jewellery and finamcial assets,

The 17 autonomaus regions have the
power to modify the amount to be paid,
with the current tariffs mostly running
between 0.2 and 2.5 petceni.

The current situation, however, says

del Sax, has resulted in diforent ions
choosing different regimes, Macdrid, for
example has waived the tax onl:i.rrl':,r.

e fact that the different regions
can st different rates has lod (o
tension,” ke explains, “High-net worth
individuals can ﬂd.i'l}" transier thoeir
resldency to avold the labilites.”
Individuwals, however, 2Hll nised o
comply with the declaration process oF
face 'Pl.-r:.:ill.'i:'l of bebwoen 5 percent and
150 pereent of the tax bill.

“Whale the tax ks meant to be on an
interim basis, the Government will have
b decide i it wants o keep it or scrap it
by the end of 2003," del 5az savs. “The
danger of too much taxation s that rich
people will just decide not o declare
their assets and pay the tax on them bat,
instead, just relocate abroad,”

He warms that the decision 1o kee
thie Bax or s st national rales rans the
risk of driving away high-netl warth
individuals with the p-u-l:i.'nl:i:l] b imesd
in thae couniry.

‘The attraction of tax

Porlugsd asti intantando
reibicarss coma un

| centro do oxiranjems

| npcinalirados, con "visas
| doradas™ y bonaficios

| f=cales a aupairiados pars
| alraer la inversion fordnea.
| dice Tiago Marmeinos de

| Vigira do Almaida.

El-ﬂ_qlfh_tnu'p?ﬂﬂ = EERTAN LAWYER +

Partugal is attemgrling 1o re-establish
itzclf a5 @ contre of forcign nationals: Tt
his brgaghl in new fegimes for ‘golden
wizas' and expatriates laxwes o enhance iis
altraction ss an mvestment cenlre, ays
Tiago Marreires Moreira, Head of Tax al
Wivira de Almaeida & Associados.

CGeoliden visas make il vasier for foreign
nationals to secune o Portuguese residence
permil, Individuals frem non-EL
countries musl fulfil cedain obligations
im order 1o qualify, he explains, notably,
a capital transfer of more than €1,000,000,
Eo e e al beast 30 jobs oF b purchase a

perly wiorth owvier £500 4L

"Golden visas ane (of those willing
to undertake invesstment :fl!h-']ll-,' Toer at
beasy five years. Applcants-only need to
:p-r:nd SR d:l:n. in the birst yiar i the
country and 14 in the following two years,
wihich s mare attractive than other ELI
jurisdictions™

After five years, individuals can a{rﬂy
for full Portuguese citieenship and E

rights. Mareira says his firm has seen

particular interest from China, Brazil,
Bussia and Angaola, especially as forei
nationals ranriu benefit I'mﬁm thi e |
apalriates tax regime,

If vou are not & Portuguese resident, |
have been o tax payer abroad for more
than five vears and relocate to the
counley, you can enpoey o flal lax rale
of 20 percent {increased femporarily
te 23,5 percent) on Morheguese source
employment, business and professional
sefvices inoomae — other Porugiese
seMINCe Inooma is l.ubf-:rl {1 local tax
fibes. Forelgn sodnce incame. sich
a% puru.:lrm-s, rmp-ln!.'mrnl, business, |
professponal services of passive, is fully
wxempl if it is faxed or subject 0 1ax at
SOURCE.

“Coldun visas and the expatriabe tax
regime ane abiractive to several lypes
of propla and investors,” says Moreira,
*Fensioners, high net worth individoals
or high valug-added employees looking
for & friendly tas environmient should
definitely consider moving to Fortugal ®

e s e diarrre (oeh
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Proposing a new corporate framework

The Portuguese Government's decision o convene a Committes o explore new corporate
tax initialives presents an opportunity for decisive change

The Commiktes s goal = i belp bring
Mostugal in line with broader European
tax rubes ond to take belfer stomank
of the views of all the stakeholders
iy Ehie r‘lrﬂl.-m,‘ sas AMigoel Teixeira
do Abrew, Co-Head of Tax at Abreu
Advagados. “This comes in the conliext
of a Governmant aoubily pwane of public
nppul.il:i.-.'m bey e Bax risess and (18]
the Lax base in light of its obligations
wnader this EL baslou™
Teixeira de Abren highlights Gve
maasrres thal he believes will bebier
expialise domesiic and Furepean
norms, and have a p-rrail:i'lm iml:url on
imternational investor conBdenoe.
.-\mn! thiem is the elimination of
deubile laxation on dividend and ingerese
paymaenis and an end to withholding tay
on foreign lans, o encourage corporates
to deploy more working capital. In
addithin, he favours the creation of a
dedicated tax reglima, 10 beller encourage
internatianal investors o wtilise I"'ﬂrh.llq.ﬂ
as a conduit to the Lusophom: world,

“Whan ik comas fo investments in
Brazil, Angola and Moramblgque we have
a clear cultural :-dmrttaﬁo,' Tiaweira de
Abreu says, “but a Anancial disadvaniage,
relative bo the existing tax milialives
of countrees ke The Metherlands ancd
Mauritius"

Also proposed {5 8 mew tas stractune for
el i.'.'lpir.ll and private equ:iqr funde, b
prromirte mare early stage investment, and
new rales Pmnnlhﬂ Fhie Mo of l:a.]:id:.ﬂ

within groups of compamies by reducing MigURE Frbopien e Ao
Ebi ba o intra-compamy fransfvrs.

“(rr sense i85 thal a number of fhese
miarures ant being seriously considered El Gobierno poruguds

as they present umapped revenue pools
or forus i encouraging new international
imvistmant,” hie adds.

Portugal has already seen significant

R Womado la decEin

da crear un Comitd
dedicado & valorar nuevas
imiceativas do nbulos

ﬂhJﬁE‘L"'il'l e prersonal tax I'H‘ﬂ'ilﬂl!, culpﬂmhml Ia cual P“ﬂ‘dﬂ
incheding the introduction of "Golden resuliar una oportenidad
YWikas' and & Aal 20 PEI.TI.'TII rale for few IintErEsanta para a|gunu=

eesichent fofeign imvistors, Abfeu’s hope

is that equally positive results can be
.J-:hlw:;? in the corporabe anenn,

ampresas, dice Miguel
Teixesn do Abrey de
Abreu Advopados

A welcome tax

An impartant aew lax moeasiite

in Spain for 2003 is the legislation
that will give companies & ame-off
possibility to re-cvaluate their balance
sheel. says Carlos Loper, Head of

Tax at BIH Abogados ¥ Azesores
Tributarios.

As of Jamuary L=t 2003, companies
Cam mow upd:h.- or intrease the value
of assets with the lmit of market
value, while at the same time taking
Into account any corresponding
depreciation = in the case of real
estate, the depreciation of bullding,
mok the land.

While aiming 1o help com panies
with thair internal ﬁl‘lan-rinll;, oW e w'er,
explains Lopey, it = also a mothod of
the Government I:I:I‘“I,."I.'H:I'IE_ additbonal
baxes, s companies must pay ithem a
tax of five percent of the increase in
valoe of the assets, Under the 1'#a
I.;'Eisl.ltim, hie adds, thie bax was only
three percent, which is the only real
criticism :.;n;:‘ln:l: thiv mesw measure,

whrw Ll 28T

And this is a volunlaey regime,
exphaing Lapes, so if companics don’e
:u-mpli,' therse afe RO Fepercissions.
“Buk clients are very cager to opl in,
ad il can prove very advanlageouws to
improve thelr balance sheets,”

Companies need 1o be very caniful,
however, he warns, as there are also
pabential risks and it is not always a
god opportunity for them 1o inceease
the value.

“Civen the crlsds, many com panies
iy mol hawe I|'I.l|."“I.L1.I|I:|'i1.:|" to pay the
five porcent Lax which must be paid in
July 2013, so it could potentially put
therm tn a difficult situation.”

With o many recént th.:irlgﬂ
to legislation and increasing lax

resseires, this new measure i, on
Eahnn:, good news lor companies,
says Lopez. To take advantage,
however, they only have unfil June
Mith, 2003 1o do so, and would be
advised to start the process as soon as
prossible.

|

Caries Lopae:

Lina masdida clirve en

e reformas fiacales

an Espafia &5 e nudva
by quen parmile & Ly
SIMPreses re-gvaluar sas
balances an un pdgEmen
voluntario, afirma

Cares Loppr de BDO
Abogados.

dnrimey | Felruany 2013 « IBERAN LANWYER - 33



Tax ReporT

UJIDE TO LEADING LAWYERS

Antdnis Mowra Portugal, ABBC Socededs de Advogndos

Address: Largo de 5. Cados 3, 1200-41{0 Lisban

Tel: #3510 21 358 36 20 Fax: +351 2131594 34
| Email: .ol abbe bl Web: wermr. abbe. pil

Main practice areas: Tax

Alberto RBuano, 5J Borwin

Address: Clauda Coallo 37, 28001 Madrid

Tal: +34 §1 428 00 50 Fax: *34 §1 436 00 66
Email: aiberio runroaiberwin. com Web:  www sjberwin com
Main practies areas: Internationnl Taxaton, Tax and Transior Pricing

Barja Escriva de Romanl, Delaitte Abogadas

Address: Plara Pablo Rulz Picasso an, Tore Picasso, 28020 Madrid

Tel: +34 91 514 50 00 Fax: &34 81 524 51 B0
Emnil: bty A sl iNe. are Wab: wiwie i plagal corm
Main practics areas: Tax mnd MAA

Carlos Digguez, Brasetn Abogados

Agddreas: Famanda El Santa 15, 28010 Madrid

Tek: +38 91 432 31 24 Fax; #3491 433 32 55
Emall: edigguaEi bhosata Sam Web: wieew B Sata com
Main practics areas: international Taxabton. Tax and Transdar Pricing

| Carlos Lépex, BDO Abogadon y Asesoms Tribularkos

Addrass: Pasao Recolatos 37-41, 28004 Madrid
Tei: 34 01 436 41 95 Fax: « 34 91 438 41 83
Ermall: carios bapsrfbhdo B Web: e oo, s

| Main practice areas: Indermalicnal Tax, Tix and MEA

Do Bernardo Montelro, F. Castelo Brahco & Associndos

Addras: Avarida da Libasdade 249, 1, 13750143 Lisban

Tel: #1351 F1 358 75 00 Fax: #3581 27 358 TE& 01
Emgil: bl Lot g SHm Wal: wiars Behleg il gxim
Main practice areas: Tau

Fillps Romilg, Urka Menéndez - Prosnca de Canaino

Addreas: Rus Dugue de Palmaln 23, 1250-087 Lisban
Tek + 351 21 351 53 60 Fax: =351 21 082 01 10
Emmnil; Blips romsndiuna som Web: WA L COm
Main practics arneas: Tax
[E L lrw Frren o] ol B itvraieraiy reoorresd deedioren il o by Shein
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Addross: Rua Garrast 84, 1200-204 Lishon

Tl +351 21 0863 30 00 Fax: «351 21 093 30 102
Email: qlcElservilo.oam Web: Lo T ]
Main practice areas: Thx
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Address: José Abascal 58, T, 28003 Madnd
Tal: +34 91 78T 97 60 Fax: =3 51 TE1 97 64
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davier Fernandes Coenca, Pénez-Lica

Address: Alcatd 51, 28014 Madnd

Tel: +34 87 438 33 12 Fax: =34 51 438 04 30

Email: farnandoniypameiones oom Wal: Wi PibhE ElaRER. Sam
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Javier Garcia-Pita, Linkiylems
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Tal: +34 91 396 60 00 Fax: +34 51 353 60 01
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| Javier Sedjo, Gdmez-Aoobo & Pombo Abogados
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Tel: +34 51 582 B 00
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' I Makn practice srons: Tax, Imisiratianal Taxation and Financial Taxation

Jdoko Magalhies Ramalhe, PLM] - Socindade de Advogados

- Addrass: Avpnida da Liberdade 234, Edficio Eurco, 1350148 Lisbon
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<+ A
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Tal: +351 31 733 18 0 Faux: =351 31 TZ3 18 5
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Hung Azevedo Nowves, ABBC Socedades o8 Advogados
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Tol: +351 21 388 &8 20 Fax: #3571 27 318 b B
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Tal: «351 X1 318 73 00 Fax: =351 21 318 T4 00
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